
Protecting Authors and 
Artists by Closing the  
Streaming Loophole

Devlin Hartline & Matthew Barblan
OCTOBER 2015

CENTER  FOR  THE  PROTECTION  OF  INTELLECTUAL  PROPERTY



Copyright protects the property rights of authors and 
artists through both civil and criminal remedies for 
infringement. While the civil remedies are commonplace, 
the sections of the Copyright Act that specify which 
forms of infringement qualify as criminal offenses are 
less familiar.1 Unfortunately for authors and artists, 
the remedies for criminal infringement have not been 
updated to reflect the realities of how copyrighted works 
are frequently misappropriated these days. Streaming has 
become more popular than ever, yet the law treats bad 
actors who traffic in illicit streams much more kindly than 
those who traffic in illicit downloads. This results in a 
loophole that emboldens bad actors and makes it harder 
for authors and artists to protect their property rights.

Authors and artists deserve better. It shouldn’t matter 
whether the works are illegally streamed to users or offered 
for download. From the perspective of a creator whose 
property rights are being ripped off, the result is exactly 
the same—the works are supplied to the public without 
the creator’s permission. Congress has a long history of 
modernizing copyright law to account for ever-changing 
technologies. Now that the internet has advanced to where 
streaming is a dominant method of illicitly disseminating 
copyrighted works, the time has come to close the 
streaming loophole and to harmonize the remedies for 
criminal copyright infringement.

From the Creator’s Perspective, 
Downloading and Streaming  
Are the Same
Here’s how the loophole works: Large-scale infringers can 
be convicted of criminal infringement, but whether that 
crime is a felony or a misdemeanor depends on whether 
the defendant offers downloads or streams. Someone who 
wrongfully uploads works to the internet for others to 
download can be charged with either a misdemeanor or a 
felony.2 But someone who streams those same works over 
the internet can only be charged with a misdemeanor.3  
This disparity in potential remedies creates a loophole 
that allows many large-scale infringers to escape criminal 

prosecution, as federal prosecutors are generally loath to 
expend their limited resources prosecuting misdemeanors.4 

The difference between downloading and streaming is 
relatively straightforward. If John downloads an infringing 
copyrighted work from Dave’s computer, Dave is an 
uploader and John is a downloader. Dave violates the 
copyright owner’s public distribution right, since he 
supplied John with the work,5 while John violates the 
copyright owner’s reproduction right, since he made 
a copy.6 Streaming, on the other hand, implicates the 
copyright owner’s public performance right.7 As with 
downloading, streaming involves transmitting the work 
over the internet to members of the public. The difference, 
however, is that streamed works can be watched or listened 
to while they’re being sent, whereas downloads have to be 
fully transmitted before the user can enjoy them.8 

In copyright terminology, if John downloads a song using 
iTunes, Apple has publicly distributed the work. However, 
if John uses Spotify to listen to that same song, Spotify 
has publicly performed the work. But in both scenarios, the 
work has been transmitted to a member of the public, and 
this is why it makes little sense to treat the two differently. 
(Of course, unlike the criminals we’re talking about, 
Apple and Spotify pay for licenses to offer downloads or 
streams.) From the perspective of an author or artist trying 
to protect her property rights, the question of whether the 
work is perceived simultaneously with the transmission or 
at a later time is of little relevance. The fact that her work 
is being provided to the public without her consent is what 
matters.

Whether the misappropriated works are ultimately 
streamed in real-time or downloaded for later use, the bad 
actor does essentially the same thing in offering the illicit 
works so that members of the public can receive them. 
And yet copyright law favors illegal streamers by making 
the potential remedies for their crimes less severe than for 
those who enable illicit downloading. When it comes to 
protecting the property rights of artists and authors, given 
the similarities in providing misappropriated works for 
others to either download or stream, it doesn’t make sense 
to treat the two differently.
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Evolving Remedies for  
Criminal Infringement
Over the years, copyright law has frequently responded 
to changes in technology. In fact, it was the development 
of the printing press that gave rise to the first copyright 
statute.9 As new methods of reproducing and disseminating 
works arise, Congress regularly updates copyright law 
to take into account these new technologies. While the 
printing press was certainly groundbreaking in its time, 
perhaps no technology has been more revolutionary with 
respect to the implications for authors and artists than the 
internet. It has never been easier to send copyrighted works 
worldwide, and Congress has been struggling to keep up.10 

Criminal remedies for copyright infringement are nothing 
new. In fact, Congress first created them back in 1897, 
when it defined certain “willful and for profit” public 
performances to be a crime.11 With its omnibus revision 
of the Copyright Act in 1909, Congress extended criminal 
remedies to infringements of the other exclusive rights.12  
For the many decades that followed, the potential remedies 
were the same for violations of the various rights. The 
advent of new analog recording technologies in the early 
1970s led to an eruption of infringement, particularly of 
the reproduction and public distribution rights. Congress 
responded with new remedies for violations of these two 
rights.13 

Beginning in the early 1990s, advances in home computing 
and the internet led to another outburst of copyright 
infringement, and Congress again responded by adjusting 
the potential criminal remedies.14 But back then, internet 
access speeds were much slower, and uploading and 
downloading were the predominant ways of disseminating 
copyrighted works over the internet. As a result, Congress’s 
response focused on creators’ reproduction and public 
distribution rights rather than on their public performance 
rights. In fact, the last time Congress meaningfully updated 
the criminal laws for online copyright infringement was 

in 1997, when it redefined what it means to infringe 
for “financial gain.”15 Congress noted at the time that as 
technology evolves, “more piracy will ensue,” and that it 
“must respond appropriately with additional penalties to 
dissuade such conduct.”16 

In recent years, improvements in connection speeds have 
ushered in a new era of streaming.17 According to data 
from Sandvine,18 real-time audio and video entertainment 
accounted for only 29.5% of peak period internet traffic 
in 2009. Over the next few years, that number climbed 
significantly, accounting for 67.5% of such traffic in 2014. 
Figure 1 below shows how the popularity of streaming has 
grown dramatically since 2009.

Nowadays, many people prefer to stream copyrighted 
works over the internet on-demand rather than download 
them or buy physical copies. Legal streaming services such 
as Netflix, Hulu, Amazon, Spotify, and Pandora are used by 
millions to stream content in real-time with just the click 
of the mouse. Unfortunately, illegal streaming sites have 
become popular as well, and cyberlockers abound where 
users can find illicit versions of just about any content.19  
Despite the ensuing piracy enabled by new streaming 
technologies and the repeated calls to harmonize the 
criminal remedies for illicit streaming,20 Congress has not 
responded with new penalties to dissuade such infringing 
conduct.

Streaming has become more popular than ever, 

yet the law treats bad actors who traffic in illicit 

streams much more kindly than those who traffic 

in illicit downloads.

Figure 1: Entertainment Streaming as 
Percentage of Peak Period Internet Traffic

Source: Sandvine
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High Thresholds for  
Criminal Remedies
Much of the fear around harmonizing the criminal remedies 
for downloading and streaming centers on the idea that 
ordinary people will be thrown in jail for doing everyday 
acts, like uploading or embedding YouTube videos.21 The 
truth is that this concern is severely overblown, and such 
commonplace activities can’t be prosecuted because they 
don’t meet the high thresholds necessary to secure criminal 
convictions.22 In a civil copyright case, the copyright 
owner does not have to prove that the defendant intended 
to infringe.23 But in a criminal case, the government must 
prove beyond a reasonable doubt that the defendant 
“willfully” infringed.24 Several courts have interpreted this 
to mean that the prosecutor must prove that the defendant 
intentionally violated a known legal duty.25 

Furthermore, in order to secure a criminal conviction 
for copyright infringement, the government must also 
prove that there was a significant level of infringement. 
For example, a felony conviction for infringement of the 
reproduction or public distribution right requires the 
government to prove beyond a reasonable doubt that the 
defendant infringed at least ten copies of one or more 
copyrighted works having a retail value of more than 
$2,500 during a 180-day period.26 Applying these same 
thresholds to infringement of the public performance right 
via streaming, it’s easy to see why the typical YouTuber 
would not be prosecuted. Not only would the government 
have to prove that the defendant “willfully” infringed, the 
government would also have to show that infringement 
included numerous works with significant retail value. 

Harmonizing the criminal remedies for bad actors who 
enable illicit streams would protect authors and artists 
from willful and large-scale infringements of their public 
performance rights. The point is to give federal prosecutors 
better tools to go after the most egregious criminals, not to 
punish ordinary people. The fact that criminal streamers 
can only be charged with a misdemeanor disincentivizes 
the government from bringing such charges in the 
first place.27 In the Megaupload case, for example, the 
government alleged several felonies for violations of the 
victims’ reproduction and public distribution rights, but 
it didn’t bother to bring misdemeanor charges against the 
defendants for the streaming they allegedly enabled.28 

When you combine the high legal thresholds for 
obtaining criminal convictions with the fact that federal 
prosecutors are generally disinclined to spend their time on 
misdemeanors, the reality is that very few people are ever 
charged with criminally violating the public performance 
rights of authors and artists. The Department of Justice 
(“DOJ”) has limited resources, and it brings very few 
criminal copyright cases each year. The most recent data 
shows that the DOJ brought only 46 cases against 70 
defendants in 2011 and 40 cases against 59 defendants in 
2012 for criminal copyright infringement.29 The DOJ uses 
the little assets it has to go after only the most flagrant 
infringers, and there is no reason to think that harmonizing 
criminal remedies for those who enable streaming will 
change this.

Conclusion
It is past time to update the Copyright Act for the modern 
streaming world by harmonizing the criminal remedies 
for those who enable large-scale streaming with those who 
enable large-scale downloading. Long gone are the days of 
dial-up internet and hours-long download times. Millions 
of people have shifted to on-demand streaming services to 
obtain copyrighted works in real-time, and illicit streaming 
sites that traffic in misappropriated copyrighted works 
imperil not only the property rights of authors and artists, 
but also the viability of legitimate businesses offering 
licensed streaming content.

Congress should not favor the bad actors who capitalize 
on these increasingly-used technologies for illicitly 
disseminating copyrighted works to the public. Closing 
the streaming loophole is an important step in protecting 
the authors and artists who create the very works that make 
these streaming technologies worthwhile. We should give 
our federal prosecutors the tools they need to bring down 
the most egregious bad actors.

When it comes to protecting the property rights 

of artists and authors, it doesn’t make sense to 

treat streams and downloads differently.
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foundational questions and current controversies 
concerning patents, copyrights, and other intellectual 
property rights. Ultimately, CPIP seeks to promote 
a healthy academic discussion, grounded in rigorous 
scholarship, and a well-informed public policy debate 
about the importance of intellectual property.

For more information about CPIP, please visit our website 
at: http://cpip.gmu.edu.
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